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THE REPUBLIC OF KENYA 

IN THE POLITICAL PARTIES DISPUTES TRIBUNAL AT NAIROBI 

COMPLAINT NO. 399 OF 2017 

DELYLA NTESEKWA LERIANO …..…....................................................CLAIMANT 

VERSUS 

JUBILEE PARTY……………………..…...………...…..…..............1ST RESPONDENT 

JUDGMENT 

Summary of the case 

1. The present complaint relates to the conduct of the Respondent’s 

nominations for party lists as required by Article 177 (1) (c) of the 

Constitution. The Claimant is a member of the 1st Respondent who applied 

to be considered for nomination to the Samburu County Assembly to 

represent the interests of the youth. Her name was included in the list of 

nomination published in respect of Samburu County by the IEBC in the 

Sunday Nation on 23 July 2017. 

2. She is aggrieved by her omission from the list on the basis that she was 

more qualified than persons who have since been included in the list. 

3. She also impugns the said list for including persons who are neither resident 

in nor voters in Samburu County in the Gender Top Up List. In particular, 

she alleges that Leokoe Lolmuget Titus is both resident and registered to 

vote in Marsabit County and therefore he ought not have been included 

in the list; and that Mr Lekupe Aloise Kereina was ineligible on the basis 

that he is neither a resident nor a voter in Samburu County, but was an 

aspirant in Changamwe Constituency in Mombasa County. She contends 

that their inclusion in the list precludes the representation of the interests of 

Samburu County as the persons nominated would not be familiar with the 



Delyla Ntesekwa Leriano  v Jubilee Party [2017] eKLR 

PPDT Complaint No. 399 of 2017  Page 2 of 6 

 

county demographics and therefore be incapable of effectively 

representing the county. 

4. She further contends that the person nominated to represent the interests 

of youth, one Lesiyampe Leteipan Edwin is 41 years old, and is therefore 

not a youth. Further, the Claimant asserts that the persons nominated to 

the County Assembly are all men and therefore the list as is stands offends 

the two-thirds rule. 

5. It is therefore the Claimant’s position that her exclusion and the inclusion 

of the abovenamed persons violated Article 177 of the Constitution as 

read with sections 34-37 of the Elections Act, Regulations 54-56 of the 

Elections (General) Regulations 2012 as well as Regulations 20-21 of the 

Elections (Party Primaries and Party List) Regulations 2017. She therefore 

seeks a declaration that she was one of the duly nominated candidates 

to represent the interests of youth in Samburu County and an order 

compelling the Respondent to submit her name to the Independent 

Electoral and Boundaries Commission. 

6. By a Replying Affidavit dated 28 July 2017, the Respondent’s Director of 

Elections, Peter Kahara, maintained that the nomination process was 

done in a fair and justifiable manner and that the Claimant was not 

among those whose application was successful.  

7. He maintained that the party complied with the Constitution, the Elections 

Act and that the list prepared in respect of Samburu County was reviewed 

and approved by the IEBC in accordance with section 34 (6) A of the 

Elections Act.  He averred that the Respondent’s regulations guided the 

process, with some of the considerations being to prioritise persons who 

emerged runners-up in the primaries, persons who were omitted from the 

ballot papers during the primaries and the directions given by the IEBC. 

8. It is therefore the Respondent’s position that due process was followed in 

the preparation of the list and further that the mandate in the preparation 

of the list was the sole preserve of the Respondent. The Respondent prays 
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that the Claim ought to be dismissed because the Claimant has not met 

the threshold for the prayers sought, and further, that she did not attempt 

to first resolve the matter with the Respondent before approaching the 

Tribunal. 

Issue for Determination and Analysis 

Whether the Respondent contravened any law in compiling the County 

Assembly (Marginalized Group) Party List in respect of Samburu County 

9. It appears to us that the issue for determination is whether the 

Respondent’s preparation of the County Assembly (Marginalised Group) 

Party List in respect of Samburu County was in accordance with the law. 

10. The Claimant averred that she had applied to represent the interests of 

the youth, but was improperly left out of the list. She impugns the inclusion 

of one Lesiyampe Leteipan Edwin whose age is indicated as 41 years old 

and is therefore not a youth. What the Claimant is seeking is a substitution 

of one of the two nominees with herself.   

11. The procedure for nomination to the county assembly on the basis of 

party lists is governed by the Constitution, the Elections Act 24 of 2011 and 

the County Government Act 17 of 2012. The broad provisions on 

nominations are contained in Article 90 of the Constitution as read with 

the Elections Act, the County Government Act and the Elections (Party 

Primaries and Party List) Regulations of 2017. The IEBC is the body that is 

mandated by Article 90 (2) of the Constitution to supervise the conduct of 

party list nominations. 

12. Section 7 (2) of the County Government Act requires parties nominating 

persons to the county assembly ensure that the ‘community and cultural 

diversity of the county is reflected in the county assembly’ and that there 

is ‘adequate representation to protect minorities within the county in 

accordance with Article 197 of the Constitution.’ This is echoed in 

regulation 20 (2) of the Party List Regulations which requires that such lists 
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ensure fair representation by taking into account the principles of Articles 

81 and 100 of the Constitution. 

13. Section 34 (6) of the Elections Act further requires that lists submitted to the 

Commission comply with the constitution and nomination rules of the 

respective party. It is the role of the IEBC to ensure that there is 

compliance with the constitutional and statutory guidelines for party list 

nominations. As such, the Commission may, after scrutinizing the list and 

forming the opinion that it does not conform with the requirements of the 

Constitution, the Elections Act or the Regulations, require the party to 

review and amend the list to ensure conformity with the law and the 

Commission’s guidelines. This position was confirmed by the High Court in 

National Gender and Equality Commission v IEBC & Others Petition 147 of 

2013. 

14. The Elections Act and IEBC’s Elections (Party Primaries and Party List) 

Regulations 2017 give political parties discretion in the preparation of party 

lists, so long as they comply with the constitutional and statutory guidelines 

on the same. The IEBC retains an oversight role over parties in the 

preparation of party lists to ensure compliance with the law and the 

party’s own rules. Therefore, any list prepared and submitted by a party to 

the IEBC is not final and is indeed statutorily amenable to amendment by 

the IEBC to ensure fair representation and compliance with the guidelines 

on nomination. 

15. Some of the guidelines for the preparation of the County Assembly 

(Marginalised Group) Party List include having at list 8 nominees, ensuring 

that the nominees are qualified for election to the County Assembly, 

ensuring that the list alternates between men and women and having at 

least two youth, two persons with disabilities and two persons representing 

marginalised groups. 

16. While the Claimant has impugned both the Gender Top Up List to the 

County Assembly and the Marginalised Group Party List, we will restrict our 
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findings to the latter list. A cursory look at the said list indicates that it has 

met the requirements listed above, save for the fact that one of the 

persons listed as youth, Lesiyampe Leteipan Edwin is 41 years old. No 

specific response was made by the Respondent party in relation to this 

shortcoming. It is therefore uncontroverted. We therefore find that the 

Respondent did not comply with the law in compiling the County 

Assembly (Marginalized Group) Party List in respect of Samburu County. 

17. We must now determine what resultant orders would be appropriate in 

the circumstances. What the Claimant is seeking is a substitution of one of 

the two nominees with herself. However, but the Claimant has not 

demonstrated that she meets the Respondent’s criteria for nomination or 

that she represents a special interest not covered by the nominees. In any 

case, the list already complies with the zebra rule of alternating between 

male and female nominees. Where a male candidate is ineligible, they 

can only be replaced by another male candidate. 

18. Since the preparation of the lists is within the discretion of the party, the 

identification of a suitable substitute ought also to be left to the party to 

be done in compliance with the law and the party’s constitution and 

election and nomination rules. This compliance will be left to the IEBC to 

assess as provided for in section 34 (6) A of the Elections Act. 

Orders 

19. In light of the foregoing, we order as follows: 

a. That the Claim dated 22 July 2017 succeeds in part as follows: 

i. The Respondent is directed to reconstitute the County Assembly 

(Marginalized Group) Party List in respect of Samburu County by 

nominating a qualified male youth candidate in compliance 

with the law. 

ii. That notification issue to the IEBC. 

iii. We make no order as to costs. 
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Dated at NAIROBI this  29th  DAY   of          JULY          2017 

1. M. O. Lwanga (Presiding Member) ……..……….……………………………. 

2. Desma Nungo (Member) ….…………….………..…………………………….. 

3. Paul Ngotho (Member)…………………….………….…………………………. 


